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I. IDENTITY OF PETITIONER AND COURT OF APPEALS DECISION

Miguel A. Bejar, Jr. seeks review of the Division | published opinion in
State v. Bejar, No. 81166-5-1, 2021 WL 3030039, filed July 19, 2021, motion for
reconsideration denied July 27, 2021. See Appendix I.
Il. INTRODUCTION

The Court of Appeals affirmed the trial court’s decision to post an order
on the courtroom door informing jurors that secondary security measures
specific to the courtroom were to “ensure witness safety.” The trial court took
these actions while at the same time stating that Mr. Bejar posed absolutely no
risk to the security of the proceedings. Because the express language of the
order and the secondary screening were not susceptible to any conclusion other
than Mr. Bejar, on trial for premeditated murder, was a danger to the witnesses,
the trial court violated Mr. Bejar’s rights to a fair trial under the state and
federal constitutions.
1. ISSUES PRESENTED FOR REVIEW

1. Mr. Bejar had a right to a fair trial untainted by expressly prejudicial
security statements by the trial judge. An order on the courtroom door
announcing that additional security measures were necessary to “ensure witness
safety” violates the state and federal constitution. RAP 13.4(b)(3).

2. This Court has held that a secondary security screening placed

outside the courtroom door is prejudicial to a defendant’s right to a fair trial.



The Court of Appeals opinion that ignores that decision and approves of such an
arrangement merits review by this Court. RAP 13.4(b)(1).
IV. STATEMENT OF THE CASE

Before jury selection began, the court (apparently sua sponte), addressed
the question of “security issues.” 8/30/19 RP at 29. The judge said that she had
yet to decide on secondary screening but: “We did meet with Sergeant Wolf to
talk about whether or not we should do secondary screening on this courtroom.”
Id. The court said there was “no way to put up secondary screening after the
jurors have arrived, so there would be no way to minimize the prejudice to the
defendants in that way.” 1d. The court said that the secondary screenings
would be up “the whole time.” 1d. Later in the hearing the Court explained that
the secondary screening would be specific to the courtroom and set up right
outside the courtroom doors. 8/30/19 RP at 33. And, she also stated that any
secondary screening order would be placed on the courtroom door “so there is a
minimum of pushback to any of the officers working outside.” 8/30/19 RP at 36.

After telling the parties she had met with “the people who do secondary
screenings to find out what the options are for us,” she asked the parties about
their “desire for secondary screening.” 8/30/19 RP at 30. The prosecutor said:
“The State doesn’t have particular concerns that spectators would be able to
bring weapons into the courtroom. That is not my concern. My concern is

cellphones.” Although not clear, it appears the State was alleging that “the



defendant’s girlfriend” posted a copy of a certification for probable cause in
another case on Snapchat. Someone had written “you snitch once and get shot?
You’re going to snitch again?” 8/30/19 RP at 31. From that the State
concluded:

So my concern is that if there are cell phones in this courtroom,

we run the risk of continued witness intimidation, continued

witness tampering, continued calls to the various groups that

might be interested in this case to retaliate for testimony or
cooperation, and that places the State’s witnesses in danger.

The State concluded that the only way to ensure that cell phones were
not used in the courtroom was to screen for them using metal detectors. The
prosecutor also opined that the prejudice could be cured by telling the jury that
the secondary screening was “to make sure that no one brings cell phones into
this courtroom and illegally records proceedings, photographs the jury,
photographs the Court, photographs and violates people’s privacy.” She
concluded: “There’s already screening downstairs to prevent weapons. This is
to prevent cell phones.” 8/30/19 RP at 32.

Co-defendant’s counsel objected and argued that, at the very least, the
secondary screening should not be conducted directly in front of the courtroom.
The Court gave the parties additional time to consider the issue. Id. at 35

Mr. Bejar filed a written objection to the Court’s proposal. CP 337-342.
He argued the Court had not made sufficient findings to justify the measure and

he would prejudiced by the appearance he was an unusually dangerous person.



Id. He pointed out the Court could post a notice that audio or visual recording
was prohibited. He also noted there were no “defendant-specific” concerns with
security.

At the next hearing, both defendants maintained their objections to any
secondary security measures. RP 160. The trial judge overruled their
objections. She said:

I think it is clear particular defendants have been perfectly
appropriate in court and they in and of themselves are not a
security risk. Secondary security is strictly for any observers that
come in.

I am going to make a finding that secondary security is not
inherently prejudicial. It is not aimed at the defendants. It is not a
blanket security order that was relied on in Hertzog. The nature
of the allegations in this case involve ongoing gang violence
between two different gangs with multiple social media postings.
That in particular is what inflamed the gang war, and these are
the allegations. It certainly is not fully proven, but it is what the
Court needs to take into consideration.

There have been allegations of witnesses. There’s been
allegations of witnesses being assaulted as a result of this
ongoing gang war, and in particular Facebook posts that | read
provided here refer to different people as being snitches.

The Court cannot monitor cellphone recordings. Cellphones in
and of themselves are small enough. They can be used in a way
in which it is impossible for both myself or the court staff to
determine whether or not anyone is recording.

But the court staff have other duties that they need to do. The jail
staff have other duties that they need to do. And it would be
impossible to ask any of them to monitor completely whether or
not there’s any recordings going on.



It does appear that the defendants and their friends have
consistently used Facebook or other social media to get
information out, which does increase the risk of widespread
dissemination of information and increases the risk to witnesses
in this case.

Unlike Hertzog and even Gorman, these security measures are
not aimed at the defendants particularly, and they will not
necessarily be imputed to the defendants. Now, when | say that, |
don't want to discount the fact that having secondary security can
be prejudicial to these defendants. However, the way in which
we’re going to minimize that is that | have received authorization
to follow what Mr. Minor had originally requested, which is to
have secondary security through the whole hallway, meaning that
any of the courtrooms up and down the hallway will be subject to
secondary security.

RP 161-62.

The trial judge failed to make specific written findings justifying the
secondary search of all persons entering the courtroom — including jurors. In
her oral ruling she cited to “allegations of witnesses being assaulted as a result
of this ongoing gang war” and “Facebook posts that | read provided here refer
to different people as being snitches.” The trial court did not put the Facebook
posts into evidence. Further, the judge did not specify whether those assaulted
were witnesses. It does not appear that the trial court considered that over two
years had elapsed since the charged crime. And there was no indication by the
State that the gang disputes that surrounded the case were ongoing. It did not
consider that observers could come into the courtroom and watch the

proceedings and later post on Facebook even if they did not have a cell phone in



the courtroom. And, the trial court acknowledged that the security measures
were not based on any behavior by the defendants.

The Court’s written order, placed on the courtroom door through which
jurors entered stated: “The purpose of this Order is to provide the parties a fair
trial, to preserve the dignity of these proceedings, and ensure witness safety.” .
C.P 343-345(emphasis added). It subjected all entrants to the courtroom to
“secondary screening — including jurors. Id. at page 2. The screening consisted
of one or more of the following: “use of a magnetometer, handheld metal
detector, and pat down searches.” And it required that all observers leave their
electronic devices with security personnel, even during lunch breaks. Id. at
page 2.

The secondary security was not in place during jury selection. RP 164.
But despite the judge’s assurance that the secondary security would be placed at
the head of a hall that contained numerous courtrooms, on the first day of trial,
the secondary security was placed directly in front of the courtroom. RP 996.
Mr. Bejar objected again to the secondary screening and moved for a mistrial
and new jury panel. Id. The trial judge denied the motion.

On the second day of trial she amended the order to exempt jurors from

the secondary screening unless they forgot their juror badge. CP 346-48.



As trial progressed, the judge acknowledged there had been no issues
with security. Thus, she again amended her order to provide that observers
could retrieve their electronic devices during recesses. CP 349-351.

In the Court of Appeals, Mr. Bejar argued that the order on the
courtroom door was both expressly and inherently prejudicial to Mr. Bejar’s
right to a fair trial under U.S. Const. amends. VI and XIV; Const. Art. 1, Sec.
22.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
1. An order placed on the courtroom door where a secondary security
screening telling jurors that the additional measures were to “ensure
witness safety” is expressly prejudicial to Mr. Bejar’s right to a fair trial.
The Court of Appeals held the Order was not expressly prejudicial
because
The “ensure witness safety” language could have easily been
understood to suggest that the secondary screening was designed
to guard against disruptions emanating from outside the
courtroom, especially since the secondary screening and the
order were both located outside the courtroom and the screening
was applicable to three other courtrooms.
State v. Bejar, No. 81166-5-1, 2021 WL 3030039, at *6 (Wash. Ct. App. July
19, 2021).
This is an unwarranted holding. The only “inference” supported by the

Order is that the defendant’s trial poses some danger to the witnesses. Mr. Bejar

was on trial for murder. The prosecutor’s theory — expressly argued to the jury



in opening statements — was that the killing took place because of a “gang war”
in South King County where rival gang members had vowed to kill other gang
members “on sight.” RP 1002-03. The remainder of the trial was replete with
testimony about that “war” and the killings and retaliatory shootings that took
place. Mr. Bejar called no witnesses. Thus, as to Mr. Bejar, the only witnesses
the order could possibly be referring to were those called by the State. And, the
only persons who could possibility put the witnesses in jeopardy were the
defendants.

In this context the Court of Appeals’ conclusion that a secondary
screening put in place to “ensure witness safety” could have been directed at
anything other than the safety of the state’s witnesses from Mr. Bejar is
unreasonable. Jurors would not conclude that an order posted outside a trial
courtroom was directed at “disruptions outside the courtroom.”

Even if the jurors did think it was directed at others outside the
courtroom, by the time the state presented its evidence, the jurors would have
reasonably understood the trial judge believed the cause of those disruptions
would come at the direction of Mr. Bejar or his friends and supporters. Thus,
even if this was a “reasonable” conclusion, it is equally prejudicial. See e.qg.
State v. Gonzalez, 129 Wash. App. 895, 901, 120 P.3d 645 (2005) (manifest

constitutional error when the judge told jury that defendant was in shackles



because he was in jail and could not bail out even though court gave a
“curative” instruction).

Review is merited because the published opinion gives trial courts free
reign to expressly inform jurors that the trial of the defendant is likely to create
security issues both inside and outside the courtroom and that additional
measures have been taken to protect the parties, witnesses and jurors from
dangerous defendants. Permission to engage in such a practice endangers the
Sixth Amendment, Fourteenth Amendment and Const. Art. 1, Sec. 22 rights of
the accused in criminal prosecutions across the state. This Court should accept

review to ensure against that possibility.

2. The Court of Appeals opinion directly conflicts with State v. Hartzog !
and State v. Jamie.?2

In Hartzog, the defendant was an inmate of the Washington State
Penitentiary. Many witnesses were other inmates. Hertzog was tried after a
series of security issues in the Walla Walla Superior Court involving other
inmates from the penitentiary. As a result the superior court had entered a
blanket security order regarding inmate trials. Hartzog challenged the physical

restraints during trial and limitations on consultation during trial between

196 Wn. 2d 383, 635 P.2d 694 (1981)
2168 Wn. 2d 857, 233 P.3d 554 (2010).



defendants and counsel. The Court of Appeals reversed and found that a
defendant may be restrained only after an individualized showing of a
compelling need and disapproved of blanket security orders. State v. Hartzog,
26 Wn. App. 576, 588, 615 P.2d 480, 487 (1980).

The Supreme Court went further and also addressed Hartzog’s complaint
that the magnetometer searches of jurors and witnesses denied him his right to a
fair and impartial trial. Const. art. 1, 88 21 and 22 (amendment 10). Hartzog, 96
Wn. 2d at 403. The Court said: “We think the potential prejudicial effect of
such searches is obvious, and in some circumstances would constitute reversible
error.” 1d. at 404-05 [emphasis added]. The Court emphasized “it takes very
little additional effort for the court, in discharging its responsibility to manage
the trial, to require these measures to be taken when jurors are not present.” Id.
Specifically as to the targeted search of the jurors:

Obviously, the jury will be unavoidably aware of any searches of

their own persons, and thus any prejudicial effect cannot be as

easily alleviated. The trial court apparently believed that residents

of Walla Walla would be relieved to observe security measures in

penitentiary cases, and inferentially that they would not mind being

subjected to personal searches. But since the impartiality of the

trial is affected, and because no less intrusive alternatives are

readily apparent, we think it the better practice for the trial court to

state on the record the reasons why a search of jurors furthers the

goal of courtroom security in a particular case.

Id. at 706.

10



In State v. Jaime, supra, the criminal trial was held in the Yakima
County Jail. The Court said that because the courtroom setting is essential to a
trial's integrity, courts should be wary of a setting that impermissibly influences
a jury's decision-making process and jeopardizes the presumption of innocence.
Id. at 862. When considering what jurors might conclude about a trial in the
jail, the Court said the question was whether the average juror would assume his
or her presence in a jail, i.e., whether jurors are so inured to the experience of
being in a jail building it would not affect their impartiality. In Jaime, the Court
said: “The answer is self-evident.” 168 Wn. 2d 857 at 863. Jurors’ ability to
be fair would be negatively affected. Thus, the Court reversed Jaime’s
conviction. The same is true here, the written order and the secondary security
would negatively affect the jurors.

The Court of Appeal’s published conclusion that the secondary
screening in front of the trial courtroom was not inherently prejudicial violates
the holding on identical facts in Hartzog and very similar facts in Jaime. Here,
the arrangement posed an unacceptable risk that substantial prejudice would
come into play including assumptions about Bejar’s dangerousness. This is
particularly true given the State’s theory that this was gang related revenge
killing.

The trial court reasoned that the secondary screening was not inherently

prejudicial because it was not “aimed at the defendants.” But, according to the

11



State, this was trial about a retaliatory gang murder. Who else could the jury
possibly believe the security was aimed at? The court’s conclusion that it might
be aimed at someone other than Mr. Bejar is unreasonable. The security station
was set up right outside the courtroom door where the special courtroom
security order was posted. On the first day, even the jurors had to clear security.

The inherent prejudice standard does not require this Court to know how
jurors reacted to a particular security measure. A defendant need not show that
jurors “actually articulated a consciousness of some prejudicial effect.” State v.
Jaime, 168 Wn.2d at 864, n. 4. But to find that the jurors would be unaffected
by this is to ignore human nature. The only conclusion a juror could reach was
that the trial involved especially dangerous defendants.

The Court of Appeals did discuss Jaime but failed to acknowledge the
holding in Hartzog. Hartzog was expressly based on the constitutional
protections in Art. 1 Sec. 22. Thus, the federal cases cited by the Court of
Appeals are not controlling. Hartzog is controlling and the appellate decision

ignoring it merits review by this Court.

VI. CONCLUSION

This Court should grant review.

RESPECTFULLY SUBMITTED this 19™ day of August 2020.
/s/Suzanne Lee Elliott

Suzanne Lee Elliott, WSBA #12634
Attorney for Miguel Bejar, Jr.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 81166-5-
Respondent,
DIVISION ONE
V.
PUBLISHED OPINION
MIGUEL ANTONIO BEJAR, JR.,

Appellant.

COBURN, J. — Miguel Antonio Bejar, Jr. appeals his convictions for murder
in the first degree with a firearm enhancement and unlawful possession of a
firearm in the first degree. Bejar objects to the secondary security screening
ordered by the trial court. We conclude that neither requiring the jurors to go
through the secondary screening on the first day of trial nor posting the court’s
order on courtroom security on the courtroom door was inherently prejudicial.
The court did not abuse its discretion in ordering the secondary screening
measures here. We affirm.

FACTS

Arturo Alvarez was killed in a drive-by shooting in April 2017. After the
investigation, the State eventually charged appellant Miguel Antonio Bejar, Jr.
and Antonio Inda, Bejar’s codefendant at trial, with Alvarez’s murder. The State

charged each defendant with murder in the first and second degrees and in both

Citations and pin cites are based on the Westlaw online version of the cited material.
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counts alleged that they were armed with a handgun at the time (firearm
enhancement). The State further charged Bejar and Inda with unlawful
possession of a firearm — Bejar in the first degree and Inda in the second
degree.

According to the State, the shooting of Alvarez was part of a gang war in
South King County that was instigated by gang members disrespecting each
other over social media. At trial, the State presented evidence that Bejar was a
member of the South Side Locos gang and Inda was a member of the Varrio
Locos gang. The State’s theory was that the South Side Locos and the Varrio
Locos were united in a gang war against the United Lokotes gang, of which
Alvarez was a member.

At an omnibus hearing in August 2019, the court brought up the issue of
security measures for trial and said that after reviewing the certificate of probable
cause and everything in the court file, its inclination was to have secondary
security measures in place during trial. The prosecutor stated that secondary
security was “absolutely necessary” because one of the State’s witnesses had
been shot and another assaulted.

At a later status conference, the court and the parties again discussed the
issue of a secondary security screening outside the courtroom during trial. The
prosecutor explained that the State’s security concern was for the use of cell
phones in the courtroom because another member of Varrio Locos had shot one
of the State’s witnesses and the defendant’s girlfriend posted the certificate for

probable cause on the messaging application Snapchat with the caption “You
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snitch once and get shot, you going to snitch again?” The prosecutor explained,
“So my concern is if there are cell phones in this courtroom, we run the risk of
continued witness intimidation, continued witness tampering, continued calls to
the various groups that might be interested in this case to retaliate for testimony,
for cooperation, and that places the [S]tate’s witnesses in danger.” Attorneys for
Bejar and Inda expressed concerns that a secondary security screening would
prejudice their clients.

Toward the end of the discussion, the court stated that if it ordered
secondary screening, it would post the order on the courtroom door: “And if | do
do [sic] secondary screening, | would do it in the form of an order that we would
put on the court door so that any of the parties coming in, or any of the jurors
coming in will know that this is what the court has ordered specifically for
secondary screening, so there is a minimum of pushback to any of the officers
working outside.” The court reserved ruling on the issue and invited the parties
to submit briefing within the week. Bejar filed a written memorandum opposing
secondary screening measures.

At a September 10, 2019 hearing on pretrial motions, the court and the
parties revisited the issue of secondary screening. The prosecutor said that one
of the State’s witnesses, S.E.B., a juvenile, had been shot by another individual,
F.H.B. The prosecutor said that F.H.B. called S.E.B. a snitch on social media in
the months before he shot him. The prosecutor said that before F.H.B.’s bail
hearing, in July 2019, there was a Snapchat post that showed the certification for

probable cause for S.E.B.’s shooting with text stating, “You’re going to snitch
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once, get shot, and then snitch again[?]” And it had “VL” on it, which was
apparently for Varrio Locos. Weeks prior to the shooting, the prosecutor said
Inda called S.E.B. from the juvenile detention facility and asked if he was going to
testify.

The prosecutor further stated a group of people associated with Varrio
Locos had assaulted another of the State’s witnesses, S.C., and S.C. said he
overheard them talking about the assault being at the behest of Inda. The
prosecutor also reported an incident disclosed to the State in discovery where
Inda assaulted a United Lokotes member, who is the cousin of the victim in this
case, at a juvenile detention facility.

The next day, September 11, 2019, after more discussion on the secondary
screening issue, the court orally ruled that it was going to order secondary
screening:

And so | am going to order secondary security. | think it’s clear that
these particular defendants have been perfectly appropriate in court and
they in and of themselves are not a security risk. Secondary security is
strictly for any courtroom observers that come in.

| am going to make a finding that secondary security is not
inherently prejudicial. Itis not aimed at the defendants. Itis not a blanket
security order that was relied on in Hertzog.

The nature of the allegations in this case involve ongoing gang
violence between two different gangs with multiple social media postings.
That in particular is what inflamed the gang war, and these are the
allegations. It certainly is not fully proven, but it is what the Court needs to
take into consideration.

There’s been allegations of withnesses being assaulted as a result of
this ongoing gang war, and in particular Facebook posts that | read
provided here refer to different people as being snitches.

The Court cannot monitor cellphone recordings. Cell phones in and
of themselves are small enough. They can be used in a way in which it is
impossible for both myself or the court staff to determine whether or not
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anyone is recording.

It does appear that the defendants and their friends have
consistently used Facebook or other social media to get information out,
which does increase the risk of widespread dissemination of information
and increases the risk to witnesses in this case.

Unlike Hertzog and even Gorman,!! these security measures are
not aimed at the defendants particularly, and they will not necessarily be
imputed to the defendants.

The court further explained that it would minimize prejudice to the
defendants by locating the secondary security screening “through the whole
hallway, meaning that any of the courtrooms up and down the hallway will be
subject to secondary security.”

Accordingly, the court issued a written order on courtroom security to take
effect beginning October 14, 2019, which was the first day of trial. In the first
paragraph, the order stated its purpose: “The purpose of this Order is to provide
the parties a fair trial, to preserve the dignity of these proceedings, and ensure
witness safety.” The order described the secondary screening measures as
follows:

1. Persons entering the courtroom may be subjected to secondary
screening, including use of a magnetometer, handheld metal
detector, and pat down searches. Persons who fail to comply
with screening requirements will not be permitted access to the
courtroom.

2. Except as specifically authorized in this document or by
separate order of the Court, no cell phones, cameras, or other

electronic devices capable of audio or video recording, or
component parts of such devices, will be permitted in the

' The court was referring to the cases of State v. Hartzog, 96 Wn.2d 383,
635 P.2d 694 (1981) and State v. Gorman-Lykken, 9 Wn. App. 2d 687, 696, 446
P.3d 694 (2019).
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courtroom. Persons entering the courtroom may be required to
leave such devices with security personnel . . .

The order stated that jurors were required to go through secondary screening but
could keep their laptops, tablets, and cell phones as long as they were wearing
their juror badges.

The secondary screening started on the first day of trial. At the end of the
day, outside the presence of the jury, the court and the parties revisited the issue
of the secondary screening. Responding to an objection by Bejar’s attorney to
the location of the secondary screening just outside the courtroom, the court
explained that the secondary security screening applied to three other
courtrooms on the same floor. The court determined that jurors should be able to
bypass secondary screening with their juror badges. Accordingly, the court
issued a written first-amended order on courtroom security allowing jurors to
bypass secondary screening and keep their laptops, tablets, and cell phones as
long as they were wearing their juror badges.

About two weeks later, the court issued a written second amended order
on courtroom security allowing people in the courtroom who had left their devices
with security personnel to retrieve the devices during the lunch recess.

The jury convicted Bejar of murder in the first degree with a firearm
enhancement and, after subsequent proceedings, on the unlawful possession of
a firearm charge as well. The jury convicted Inda of murder in the second degree
with a firearm enhancement and unlawful possession of a firearm.

Bejar appeals.

DISCUSSION
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Bejar raises one issue on appeal: an objection to the secondary screening
ordered by the trial court.

The trial court has broad discretion to make trial management decisions,
including provisions for the order and security of the courtroom, because the trial
court is generally in the best position to perceive and structure its own
proceedings. State v. Dye, 178 Wn.2d 541, 547-48, 309 P.3d 1192 (2013).
Therefore, we review a trial court’s ruling regarding security measures for an

abuse of discretion. Id. at 548. See also State v. Jaime, 168 Wn.2d 857, 865,

233 P.3d 554 (2010).

Inherently Prejudicial

First, Bejar argues that requiring jurors to go through secondary screening
on the first day of trial and posting the applicable order on the courtroom door
was inherently prejudicial.?

The presumption of innocence is a basic component of a fair trial under
our system of justice. Jaime, 168 Wn.2d at 861. In order to preserve a
defendant’s presumption of innocence before a jury, the defendant is entitled to
the physical indicia of innocence which includes the right of the defendant to be
brought before the court with the appearance, dignity, and self-respect of a free
and innocent individual. 1d. at 861-62. Measures which single out a defendant

as a particularly dangerous or guilty person threaten his constitutional right to a

2 Bejar describes posting the order on the courtroom door as “expressly”
prejudicial. He fails to provide any legal authority for a separate “expressly”
prejudicial standard or analysis; we analyze his claim under the inherently
prejudicial standard.
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fair trial. Id. at 862. Such measures threaten a defendant’s right to a fair trial
because they erode his presumption of innocence; these types of courtroom
practices are inherently prejudicial. 1d.

When a courtroom arrangement is challenged as inherently prejudicial, the
question to be answered is whether it presents an unacceptable risk of
impermissible factors coming into play. Jaime, 168 Wn.2d at 862.

In Holbrook v. Flynn, the United States Supreme Court considered

whether the presence of security guards in the courtroom was inherently
prejudicial. 475 U.S. 560, 568-69, 106 S. Ct. 1340, 89 L. Ed. 2d 525 (1986).
Concluding that the presence of security guards generally was not inherently
prejudicial, the Court explained the wide range of inferences that might be drawn
from the officers’ presence:

The chief feature that distinguishes the use of identifiable security
officers from courtroom practices we might find inherently
prejudicial is the wider range of inferences that a juror might
reasonably draw from the officers’ presence. While shackling and
prison clothes are unmistakable indications of the need to separate
a defendant from the community at large, the presence of guards at
a defendant’s trial need not be interpreted as a sign that he is
particularly dangerous or culpable. Jurors may just as easily
believe that the officers are there to guard against disruptions
emanating from outside the courtroom or to ensure that tense
courtroom exchanges do not erupt into violence. Indeed, it is
entirely possible that jurors will not infer anything at all from the
presence of the guards.

Holbrook, 475 U.S. at 5609.
The Court also found it significant that “our society has become inured to
the presence of armed guards in most public places; they are doubtless taken for

granted so long as their numbers or weaponry do not suggest particular official
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concern or alarm.” Id. at 569.

Drawing from the Holbrook analysis, the Washington Supreme Court in
Jaime, analyzing the claim that holding trial in a jailhouse setting was inherently
prejudicial, framed the issue as: “the question here is whether the average juror
would take for granted his or her presence in a jail, i.e., whether jurors are so
inured to the experience of being in a jail building that it would have no effect on
their perspective as jurors.” Jaime, 168 Wn.2d at 863. The court said that “
‘reason, principle, and common human experience’ tell us that the average juror
does not take for granted a visit to a jail.” 1d. at 863 (quoting Holbrook, 475 U.S.
at 569)). The court concluded that holding the trial in a jailhouse courtroom was
inherently prejudicial because the setting was not a courthouse, a public building
whose purpose is to provide a neutral place to conduct the business of the law.
And the jail setting that replaced the courthouse had a purpose and function that
was decidedly not neutral, commonplace, or routine. 1d. at 864.

The Ninth Circuit subsequently used the Holbrook court’s reasoning to
hold that entry-screening procedures—similar to those used in Bejar's case—

were not inherently prejudicial in the case of Hayes v. Ayers, 632 F.3d 500, 522

(9th Cir. 2011). Over Hayes’s objection, the trial court permitted screening of
everyone who entered the courtroom. |d. at 521. The screening measures
included the use of a handheld metal detector and pat down searches, just as in
Bejar's case. Id. The Ninth Circuit concluded that Holbrook’s logic permitted
these entry-screening procedures:

Holbrook directly establishes that the placement of deputies in and
outside the courtroom at Hayes's trial was not inherently
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prejudicial. See also Williams v. Woodford, 384 F.3d 567, 588 (9th
Cir. 2004) (denying habeas relief because placement of additional
security personnel in the courtroom was not inherently

prejudicial). Holbrook's logic also permits the entry-screening
procedures. If uniformed guards sitting directly behind a defendant
“need not be interpreted as a sign that he is particularly dangerous
or culpable,” 475 U.S. at 569, 106 S. Ct. 1340, then the mere
screening of all who enter the courtroom certainly should not be.
Indiscriminate screening at the courtroom door permits an even
“‘wider range of inferences” than strategically placed guards, and it
suggests even more strongly that the security is designed “to guard
against disruptions emanating from outside the courtroom.”

Hayes v. Ayers, 632 F.3d 500, 522 (9th Cir. 2011) (emphasis added).

Bejar first argues that requiring jurors to go through the secondary
screening on the first day of trial was inherently prejudicial. The question is
whether the average juror would take for granted a secondary screening,
including metal detectors or a pat down search, to ensure cell phones or other
devices were not brought into the courtroom, i.e., whether jurors are so inured to
the experience of security screenings that it would have no effect on their
perspective as jurors. Holbrook, 475 U.S. at 569; Jaime, 168 Wn.2d at 863.

“ ‘Reason, principle, and common human experience’ ” tell us that the
average juror takes for granted security screenings in courthouses and other
similar government buildings. See Jaime, 168 Wn.2d at 863. Jurors are inured
to passing through security screening, including metal detectors and pat down
searches, when entering government buildings or government-controlled spaces
within buildings, including airports and other transportation hubs, federal
buildings, and courts. The fact that there was a secondary screening outside the

courtroom in the hallway for cell phones did not suggest particular official

concern or alarm; it was not an invasive search or conducted by guards with

10
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unusual weaponry or armed presence. See Holbrook, 475 U.S. at 569.

The secondary screening allowed for a wide range of inferences, including
that such screening was designed to guard against disruptions emanating from

outside the courtroom. See Holbrook, 475 U.S. at 569; Hayes v. Avyers, 632 F.3d

at 522. The secondary screening was located outside the courtroom. The
secondary screening applied to three other courtrooms and not only the
courtroom where Bejar’s trial was being conducted. The jurors only had to pass
through the secondary screening on the first day of trial. On all subsequent days,
jurors were allowed to bypass the secondary screening with their juror badges.
These factors all served to minimize any potential prejudice to the defendants.
The secondary screening of the jurors on the first day of trial was not inherently
prejudicial.

Next, Bejar argues that posting the court’s courtroom security order on the
courtroom door was also prejudicial because one of the listed purposes of the
order was to “ensure witness safety.”

As a preliminary matter, the State responds that the record does not
support Bejar’s claim that the court’s order was posted on the courtroom door.
While the record supports the court’s intention to post its security order on the
courtroom door, nothing in the record establishes whether the initial order or the
two subsequent amended orders were actually posted and visible to the jurors or
not posted at all.

Even assuming the order was posted on the courtroom door, we conclude

it was not inherently prejudicial for the reasons detailed below; therefore, we

11
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presume it was posted for the purposes of our analysis. State v. Jasper, 174

Whn.2d 96, 123-24, 271 P.3d 876 (2012) (quoting Barker v. Weeks, 182 Wn.2d

384, 391, 47 P.2d 1 (1935) (“On a partial or incomplete record, the appellate
court will presume any conceivable state of facts within the scope of the
pleadings and not inconsistent with the record which will sustain and support the
ruling or decision complained of; but it will not, for the purpose of finding
reversible error, presume the existence of facts as to which the record is silent.”).

Turning to the substance of Bejar's argument, jurors could reasonably
draw a wide range of inferences from the written order. The order is three pages
long, double spaced, and appears to be in regular-sized font. In the first
paragraph, the order (and each amended order) states in relevant part: “The
purpose of this Order is to provide the parties a fair trial, to preserve the dignity of
these proceedings, and ensure witness safety.” Ensuring witness safety is only
one of the listed purposes and is counterbalanced by the other listed purposes of
a fair trial and preserving the dignity of the proceedings. Bejar objects to only
three words of the lengthy document which are in no way emphasized,
highlighted, or conspicuous.

According to Bejar, the order was posted on the outside of the courtroom
door. The “ensure witness safety” language could have easily been understood
to suggest that the secondary screening was designed to guard against
disruptions emanating from outside the courtroom, especially since the
secondary screening and the order were both located outside the courtroom and

the screening was applicable to three other courtrooms. See Holbrook, 475 U.S.

12
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at 569; Hayes v. Ayers, 632 F.3d at 522.

Although most of the witnesses at trial were the State’s, the defense—
Inda’s attorney—did call two witnesses, including Inda; the fact that two parties
called witnesses would allow jurors to draw an even wider range of inferences
from the “to ensure witness safety” language. The order was not specific to Bejar
and was not an “unmistakable indication” of the need to separate Bejar from the

community at large. See Holbrook, 475 U.S. at 569. It need not be interpreted

as a sign that Bejar was particularly dangerous or culpable. See Holbrook, 475

U.S. at 569; Hayes v. Ayers, 632 F.3d at 522.

In short, requiring jurors to go through a secondary screening on the first
day of trial and posting a written order on the courtroom door stand in stark
contrast to other security measures found inherently prejudicial, such as holding
a trial in a jailhouse and shackling a defendant. See Jaime, 168 Wn.2d at 863-64
(holding a trial in a jailhouse courtroom is inherently prejudicial); Finch, 137
Wn.2d at 844-47 (inherently prejudicial for a defendant to appear before a jury in

shackles). This secondary screening here is more similar to Holbrook and Hayes

where the Supreme Court and the Ninth Circuit respectively found that courtroom
security guards and courtroom entry-screening procedures similar to those used
here were not inherently prejudicial. We conclude that neither requiring the
jurors to go through secondary screening on the first day of trial nor posting the

court’s written courtroom security order on the courtroom door was inherently

13
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prejudicial.

Trial Court’s Findings Regarding the Secondary Screening

Bejar further argues that the trial court failed to make written findings
justifying the secondary screening of all persons entering the courtroom. We
review the court’s ruling for an abuse of discretion. Dye, 178 Wn.2d at 548.

“For routine security measures such as the presence of officers in the
courtroom, no specific inquiry on the record is required for the trial court's

exercise of discretion.” State v. Gorman-Lykken, 9 Wn. App. 2d 687, 696, 446

P.3d 694 (2019). However, when a security officer is stationed next to the
witness stand when a defendant testifies, the trial court must “(1) state case-
specific reasons for the need for such a security measure, and (2) determine that
the need for the security measure outweighs the potential prejudice to the
testifying defendant.” Id. at 697. Neither party contends the security measures
taken in the instant case were “routine.” Nor is the circumstance similar to what
occurred in Gorman. Regardless, Bejar fails to cite any authority requiring that
findings be written, and we decline to adopt such a requirement.

The trial court listed the following case-specific reasons that secondary
screening was needed: the nature of the allegations involved ongoing gang
violence including multiple social media postings that allegedly inflamed the gang
war; there were allegations of witnesses being assaulted as a result of the
ongoing gang war, including social media posts referring to different people as
being snitches; court staff could not monitor cellphone recordings in the

courtroom; and defendants and their friends consistently used Facebook and
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other social media platforms to get information out, which increased the risk of
widespread dissemination of information and increased the risk to witnesses in
this case.

The court also determined that the secondary screening was not aimed at
the defendants particularly, and it applied to multiple courtrooms on the same
floor. The posted order explained multiple reasons for restricting audio and
recording devices from the courtroom, which included providing the parties a fair
trial and to preserve the dignity of the proceedings in addition to ensuring witness
safety. These secondary security measures did not single out a defendant as a
particularly dangerous or guilty person or threaten his constitutional right to a fair
trial. The trial court did not abuse its discretion in adopting such measures.

Affirmed.

WE CONCUR:
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